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Next Bend in the Roller Coaster: 

       
How the Senate Bill Varies from the House Bill for Real Estate 

Last week’s tax reform adrenaline rush was the Senate Finance Committee’s release of its own 

version of tax reform proposals. With the administration-imposed Thanksgiving deadline for a 

tax reform bill quickly approaching, Congress is struggling to get a cohesive proposal put 

together. Although the Senate bill kept many of the House’s suggestions, there are a few key 

differences in the Senate bill that would affect the real estate industry. Here is the current state 

of play, including changes to the Senate bill that were announced today. 

1- Business Taxes 

 

 The 25% pass-through rate is now a 31.8% pass-through rate, and again, not 

for everyone. Instead of a 25% rate on pass-through income, the Senate bill proposes a 

17.4% deduction for pass-through income (which reduces their maximum 38.5% rate 

down to 31.8%). The Senate deduction applies equally to active and passive income, but 

the deduction is limited to 50% of wages paid by the business. If your real estate project 

is light on labor costs, this deduction would not reduce your tax liability in a meaningful 

way. 

 

 REIT dividends (might) get the 17.4% deduction. Ordinary REIT dividends would 

be eligible for 17.4% deduction, but the 50% wages paid limitation would effectively 

prevent most REIT shareholders from any significant benefit. 

 

 The limited partner loophole lives on. Unlike the House bill, which eliminates the 

self-employment tax exemption for limited partners, the Senate bill tiptoes around this 

popular break.  

 

 Interest stripping has a new cost. Although both the House bill and the Senate bill 

limit interest deductions to 30% of adjusted taxable income, the Senate bill runs the 

calculation after taking into account depreciation deductions, which further limits the 

deductibility of interest. Unlike the House bill’s blanket exclusion for real estate, the 

Senate bill’s exclusion applies only if the owner elects to forgo the new shortened 

depreciation periods for real estate (see below). 



 
2 

 

 

 Government pension plans sidestep the fractions rule. The Senate bill does not 

contain the provision in the House bill that would impose tax on UBTI of state and local 

government pension plans, so those plans can continue to invest in real estate without 

having to navigate the fractions rule.  

 

2- Individual Taxes 

 

 More bracket tinkering. The Senate bill makes only minor adjustments to tax 

brackets, except at the top: the Senate bill’s top rate is 38.5% rather than 39.6%. Also, 

the Senate bill does not contain the extra 6% rate on income between $1 million and $1.4 

million. However, today’s amendment would eliminate these changes after 8 years, so 

that current rates and brackets would be restored in 2026.   

 

 Carried interests dodge another bullet. Unlike the House bill, which slightly 

restricts the carried interest rules, the Senate bill does not change the tax treatment of 

carried interest.  

 

 SALT loses its flavor. Even more drastic than the House bill, the Senate bill 

completely eliminates the deduction for state and local income taxes for individuals, 

even when those taxes are imposed on business or investment income.  

 

 Deferred comp changes are deferred. The Senate bill originally mirrored the 

House bill by eliminating deferred compensation beyond the point where it vests. Then, 

an amendment to the House bill eliminated the proposed changes, as did today’s Senate 

amendment, so for now we are back to the status quo.  

 

3- Other Real Estate Triggers  

 

 Shorter depreciation. The Senate bill would shorten depreciation periods for all real 

estate to 25 years (down from either 27.5 or 39 years, depending on the nature of the 

property). Taxpayers who elect out of the new interest stripping limitation mentioned 

above would have to use a longer period (30 or 40 years). If you want to use the shorter 

depreciation periods, you may want to consider replacing debt with preferred equity to 

avoid the interest limitations.  

 

 Like kind exchanges curbed for property held for sale. The Senate bill continues 

to allow like kind exchanges of real estate, but not if the real estate is held primarily for 

sale (e.g., by a condo or home developer).  
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 More changes for homeowners. The Senate bill preserves the existing $1 million 

mortgage limit for new home purchases, but kills property tax deductions (unlike the 

House bill, which would allow deductions for up to $10,000 in property taxes).  

 

 Some rehab credits survive. Historic buildings are granted a little mercy from the 

Senate. The Senate bill eliminates the 10% credit for rehabilitating buildings that are old 

but not historic, and reduces the credit for historic buildings from 20% to 10%.  

 

 Tax-exempt financing lives to fight another day. The Senate bill does not include 

the provision in the House bill that would eliminate tax-exempt financing for affordable 

housing and infrastructure projects. 

 

4- So What Should You Do?  

Republicans and Democrats in both houses were already drawing battle lines over some of the 

more contentious provisions in the competing bills. Now it appears that healthcare will jump in 

and photobomb the whole thing. It remains to be seen whether the Great-Tax-Reform-of-2017 

will be the conversation topic for this year’s Thanksgiving dinner, but it’s not a bad idea to keep 

our cheat sheets handy just in case.  

Keep your seat belts fastened: there are sure to be a few more jarring turns and upside down 

moments before tax reform is through.  

Have more questions? D&S is here to help! 

The D&S Tax Practice Group is closely monitoring these developments. If you have any 

questions about the current state of tax reform, please reach out to a member of our Tax Practice 

Group. 

 Stephen Land (Chair of D&S Tax Practice) – sland@dsllp.com – 212-692-5991 

 Jessica Millett (Partner) – jmillett@dsllp.com – 212-692-5988 

Geoff Ward (Tax Associate) – gward@dsllp.com – 212-692-5545 

Leah Li (Tax Associate) – lli@dsllp.com – 212-692-5980 
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