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You run a successful real estate portfolio. You enjoy access to debt and have incurred 
normal leverage for your asset type. But despite your success, something is gnawing at you…. 

The problem is that too much cash is tied up in your portfolio. You’d love to free some 
up. You have other deals in the pipeline. You also want to distribute some cash upstream, so 
your owners can take some winnings without cashing out entirely.  

So you need investors—but from your past experience, you know that large investors can 
be pesky, if not downright controlling, and demand all kinds of rights. There exist a time and a 
place for taking on a joint venture partner, you think, but this is neither. You built the portfolio 
using all your exertion and creative thinking, and this time you should retain full control. 
Suspecting that it might be possible to sell off interests in your portfolio without giving up too 
much control, you want to know: what are your options for obtaining passive capital partners?  

The options lie in the realm of the real estate capital markets, as you will see below. But 
first, note that this article is intended as the world’s shortest outline of your options for laying off 
equity in your real estate portfolio while retaining control. If you are well-versed in real estate 
capital markets topics, then you won’t get much out of this and should stop reading now. But if 
you are a real estate operator looking for the broadest possible outline of your options, then read 
on….  

 

 
                                                            
1 Evan W. Hudson is a partner and co-chair of the Real Estate Capital Markets Practice Group at 
Duval & Stachenfeld LLP. His practice focuses on the corporate and securities aspects of REITs 
and other real estate investment vehicles, including IPOs, follow-on equity offerings and private 
placements. A seasoned veteran of the real estate capital markets space, Mr. Hudson has assisted 
clients in raising many billions of dollars of equity capital.  



Traditional Syndication 

 The simplest option is to effect a syndication of the equity in the portfolio. Although 
“syndication” can mean different things to different people, in a narrow sense, it refers to a 
private placement of some of the portfolio’s equity under Rule 506(b) of the Securities Act, 
meaning an offering of securities not registered under the federal or state securities laws. In a 
syndication, you can sell off as much equity as you like—in fact, as much as the market will 
bear. The federal government and the states generally don’t tell you how to run your business or 
restrict how much equity you are allowed to sell. With appropriate entity-level structuring, you 
can sell off interests and free up cash almost to your heart’s content.  

 On the “pro” side, syndications can be relatively simple and cost-effective. You can sell 
to your friends and family; you can engage a placement agent to sell to family offices and 
institutional and non-institutional investors; or tap the “retail” channel and sell primarily to 
individuals.  

 On the “con” side, offerings are generally (for all practical purposes) limited to accredited 
investors, meaning individuals with a net worth of $1 million (excluding primary residence) or a 
steady income of $200,000 (or joint income with spouse of $300,000), and certain institutions. 
Also, “general solicitation and advertising” are forbidden under Rule 506(b). You can advertise 
the offering, but only to prescreened accredited investors with whom you or your placement 
agent has a substantive, preexisting relationship. This limitation can either be no problem at all, 
assuming you have a close network of investors, or can be problematic if you want to expand 
your pool of investors more widely, in which case, continue to the next headings…. 

 

 

 

 

 

 



Widely Marketed Syndication 

Under Rule 506(c), adopted by the SEC in 2013 pursuant to the JOBS Act of 2012, an 
issuer may conduct a private placement while advertising it to a wide audience. Sometimes this 
is referred to as “crowdfunding,” something of a misnomer, as “crowdfunding” also refers to a 
different, very small type of deal that is less relevant to owners of substantial real estate 
portfolios.  

Significantly, under Rule 506(c), issuers may advertise in print, online and by email to 
the public at large, a major benefit. Although conducting a widely marketed syndication may 
sound like a no-brainer, most clients in my firm’s experience opt for the traditional syndication 
because under Rule 506(c) the issuer must take “reasonable steps” to verify that all investors are 
in fact accredited investors. This diligence burden, with its accompanying liability 
considerations, means that a Rule 506(c) offering is not for everyone—but I will submit that 
everyone should be aware of it as a possibility.  

Numerous companies loosely referred to as “crowdfunding platforms” have proliferated 
since the adoption of the JOBS Act. For a fee, they will help you structure your deal and 
syndicate it to a pre-approved network of investors. Some crowdfunding platforms are excellent; 
others, less so.  

Regardless, whether choosing to conduct an offering under Rule 506(b) or Rule 506(c), 
the portfolio owner can retain control while potentially laying off a theoretically unlimited 
amount of passive equity. 

“Mini-IPO” Under Regulation A+ 

This option is among the most novel, interesting and potentially useful. It involves 
conducting a “mini-IPO” under Tier 2 of the new “Regulation A+,” an exemption under the 
securities laws that allows a company to offer up to $50 million of securities to public investors 
in a 12-month period without registering the offering under the Securities Act.  

The process is quite new, having become effective in 2015 pursuant to the JOBS Act. 
Therefore, the exemption remains somewhat experimental; but from what my firm has seen both 
in our client base and elsewhere, the exemption seems to be producing a new market, with new 
issuers testing out the market every week, and many raising capital successfully. Perhaps going 
out on a limb, I will suggest that the technique will become a major pipeline for public capital in 
the future.  

The Tier 2 Regulation A+ process is less burdensome than conducting a traditional 
underwritten IPO. As an additional benefit, unlike with a private placement, offers may be made 
to an unlimited number of non-accredited investors, although non-accredited investors are 
limited to investing only up to 10% of the greater of their annual income or net worth (for 
individuals) or annual revenue or net assets (for entities).  Accredited investors are not precluded 
from participating, either.  

As with a Rule 506(c) offering or a registered offering (more on that below), issuers may 
use general solicitation and advertising to reach a wide audience, a benefit not available to 
issuers undertaking a traditional Rule 506(b) private placement. The ability to use print, web- 
and email-based advertisements is a benefit whose advantages cannot be understated. Also of 
note is the ability to “test the waters”—meaning, to communicate with the market to gauge the 
level of interest in an offering—before formally filing the offering document with the SEC. 



Almost as significantly, and unlike with a private placement, the securities are not restricted, 
meaning that they can be resold freely (subject to state-mandated restrictions).  Drawbacks 
include the $50 million per 12-month period capital-raising limit, the relatively untested 
Regulation A+ market and the continuous SEC reporting requirements to which a Tier 2 
Regulation A+ issuer is subject.  

 

 

 

Public, Exchange-Traded Offering 

 This topic is major enough to justify numerous tomes of discussion, so below is the 
“quick and dirty” for the uninitiated real estate operator.  

Registered offerings are best suited for major players with institutional-quality portfolios. 
Securities are registered under the securities laws and listed on a national securities exchange, 
such as the NYSE or NASDAQ. The IPO process is expensive and burdensome. For some, the 
prestige is enticing, conferring soft benefits such as invitations to ring the opening bell at NYSE 
or to have your image projected over Times Square at the NASDAQ MarketSite.  

The exchanges have multiple tiers of listing thresholds, including many quantitative and 
qualitative listing requirements. These include requirements as to the number of shares 
outstanding, market capitalization, revenues and other things. Additionally, the exchanges have 
onerous corporate governance requirements, and the SEC imposes strict financial statement 
requirements.  The issuer also has perpetual SEC reporting requirements. 

Another drawback: while equity is “passive” in comparison to a joint venture, 
institutional shareholders—which in a successful IPO you will pick up—do make demands 
regarding corporate governance, activists sometimes emerge and ISS sets your policy in a way 
management is not always comfortable with. While it is hard to take over a typical public real 
estate vehicle due to REIT ownership limits, the capital is not always so passive in the end. 
There are ways for the founder to keep tight control over the company, but the specifics are 
beyond the scope of this article, and they tend to reduce the share value anyway. 



Also, every other category of offering mentioned in this article is usually—not always, 
but usually—conducted on a “best efforts” basis, where the placement agent doesn’t commit to 
buying shares, but agrees to use its best efforts to solicit investors on the issuer’s behalf. But an 
IPO for an exchange-listed company usually—again, not always, but usually—takes place on an 
underwritten basis, meaning that the investment bank actually purchases the shares for its own 
account, minus a discount, then immediately resells them to the public at face value, pocketing 
the “spread,” or the difference. 

In recent years, institutional investors have tended to demand pure-play strategies, 
focusing on one particular asset type, with preference for higher-class real estate. So if your 
company’s strategy is opportunistic or highly diversified, or if the assets reside in tertiary 
markets, listing may not be appropriate, but you can always discuss the matter with an 
investment banker. 

A final reason not to conduct an exchange-traded public offering, if your intention is to 
distribute the proceeds upstream, is that the market generally frowns upon a large distribution of 
offering proceeds to anywhere outside the company; usually the expectation is that the sponsor 
will use the proceeds to make acquisitions or pay down debt. 

For most portfolios, conducting a listed IPO is not the right course, but the strategy 
should always be kept in the back pocket of a successful real estate operator, and perhaps aspired 
to. 

Public, Non-Traded Offering 

 Non-traded vehicles—with securities registered under the securities laws but not traded 
on a securities exchange—are typically used for raising blind-pool capital. As such, they are not 
typically used for laying off equity in existing portfolios, although that is technically possible. 
Shares must be registered under state “blue sky” securities laws, which impose burdensome 
requirements under so-called “merit review.” Under state-mandated investor suitability 
standards, only somewhat well-off investors may invest—a lower threshold than the accredited 
investors who are the targets of a Rule 506(b) or Rule 506(c) offering, but still higher standards 
than what would be permitted under either a public, exchange-traded offering or a “mini-IPO” 
under Regulation A+. A distinguishing feature of public non-traded offerings is that they are sold 
by retail broker-dealers to retail investors, with few exceptions. This is in contrast to bulge-
bracket investment banks selling listed IPO shares to institutional investors. The non-traded 
investor target demographic is sometimes called the “mass affluent.” 

Issuers in a non-traded offering are subject to ongoing SEC reporting requirements, but 
the securities are not restricted.  They may be resold freely, although liquidity is sparse. My firm 
normally doesn’t recommend the public non-traded channel for laying off equity in an existing 
portfolio, but owners should be aware of it as an outside option. (“Blind pool” strategies, where 
the real estate company’s main objective is to become an asset manager, is a different story; such 
companies, if they have the capital, the desire and the patience to set up the requisite distribution 
platform, might seriously consider the public non-traded channel.) 

 

 

 



Whatever Strategy You Choose… 

Whatever strategy you choose, it may be necessary to obtain the consent of existing 
lenders. You will also need to avail yourself of significant distribution capabilities, either 
through your own network or on your own marketing initiative or, better, through the services of 
one or more registered broker-dealers. It may be worth your while to build significant 
distribution capabilities in-house. Of course you will need legal and accounting advice.   

In any case, following a successful offering, you can effect a significant cash distribution 
upstream without restriction as to its use. Your asset concentration will decrease, leaving you 
with one of the world’s nicer problems: what to do with all that cash? 

 

 

 

 

This article is provided for educational and informational purposes only and is not intended and should not be 
construed as legal advice.  

 
 
 
 
  


