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Tax Reform Roller Coaster: 

       
The Ups and Downs for the Real Estate Industry in the New House Tax Bill 

House Republicans fired the starting gun last week in the race to complete tax reform before 
year-end. Overall, the “Tax Cuts and Jobs Act” stayed true to most of the fundamental principles 
in the Trump Administration’s September proposal, but the House bill contains some important 
new details, and if passed, could have a significant impact on the real estate industry (including 
individuals in that industry). We are not going to rehash all of the provisions in the House bill, 
but we have included below a few that are too important for real estate players to ignore.  

However, keep in mind that the House bill is just one step in a long process: the House bill is 
currently being debated (amendments have already surfaced), a Senate bill is forthcoming, 
lobbying groups are mobilizing, and it is not clear whether the Republicans have the votes to 
pass tax reform without any Democratic support. We remain skeptical that a comprehensive tax 
reform bill can be passed in 2017.  

Still, you should keep reading! Even if the Great-Tax-Reform-of-2017 falls flat like the efforts to 
repeal and replace the Affordable Care Act, the list of “pay for” revenue raisers in the House bill 
are likely to stick around and be pulled off the shelf as part of any future tax reform efforts that 
come down the line. 

1- Business Taxes 
 

• A 25% rate on pass-throughs, but not for everyone. The new 25% rate on pass-
through income should be fully available to passive investors in real estate, so money 
partners rejoice! Unfortunately, active players like developers would only get the benefit 
of the lower rate up to a return of about 8% on their invested capital; the rest would 
continue to be taxed at ordinary rates.  
 

• REIT dividends get the 25% rate. Ordinary REIT dividends would also be eligible 
for the 25% rate. Where possible, developers could benefit by inserting baby REITs 
underneath their JVs, which would allow them to take full advantage of the 25% rate on 
the pass-through of REIT dividends and avoid ordinary rates on their “active” income. 
 

• The limited partner loophole gets snipped. The bill takes away the self-
employment tax exemption for limited partners. However, any income of an active 
player (even if not a limited partner) that qualifies for the 25% maximum rate would 
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potentially be exempt from both the self-employment tax and the net investment income 
tax.  

 
• Interest stripping gets easier. Most businesses would have to cap their interest 

deductions at 30% of their operating cash flow, but commercial real estate would not be 
subject to the new cap. The new 30% cap replaces the current rules which limit the 
deductibility of interest paid to related foreign parties, so the carve out in the new rules 
for real estate, combined with the drop in the corporate tax rate to 20%, is a nice gift for 
US corporate blockers that own US real estate.  

 
• More fractions rule deals. State and local pension plans would become subject to tax 

on unrelated business taxable income, so deals with these plans would need to be 
structured to comply with the dreaded “fractions rule” in order to avoid that tax.  
 

2- Individual Taxes 
 

• Brackets matter. Although the top individual rate would stay unchanged at 39.6%, 
there are significant shifts in the breakpoints between the brackets. For example, while 
for married taxpayers the starting point for the 39.6% bracket will increase from 
$470,000 to $1 million, the starting point for the next highest bracket (35%) will 
decrease from $416,000 to $260,000. Also, income from $1 million to about $1.4 million 
gets hit with a 6% rate surcharge until the benefits of the lowest bracket are phased out, 
which adds up to about $25,000 to the tax bill. 
 

• Carried interest carries on. Despite campaign promises attacking the treatment of 
carried interest, the bill is silent on that issue. As expected, the Democrats are shouting 
from the rooftops on this one, and a proposed House amendment would add a three-year 
holding period requirement for a carried interest to get capital gain treatment.  
 

• SALT away. Those of us in the tri-state area have been despairing over the curbing of 
the state and local tax (SALT) deduction, but the bill does preserve the SALT deduction 
for taxes imposed on business or investment income, including income from real estate 
investments. Of all the revenue raisers in the House bill, this is one of the most 
controversial and likely to be the subject of further back room negotiations. 
 

• Goodbye, deferred compensation. Deferred compensation would be subject to tax 
as soon as it vests, even if paid at a later date. On the flip side, this means that employers 
would get their deductions sooner. Employers could ease the pain by accelerating the 
payment in an amount to cover the employees’ taxes; which could be mostly funded from 
the employer’s tax savings. 
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3- Other Real Estate Triggers  

 
• Like kind exchanges hang on—for now. The like-kind exchange rules would be 

repealed, but not for real estate. Before you celebrate with an end zone victory dance, 
keep in mind that real estate exchanges could be next on the chopping block if 
Republicans need to trade something (like the SALT deduction). 
 

• Home buying becomes more costly. The residential market could be spooked by 
the $10,000 limit on SALT property tax deductions and the cut in mortgage interest 
deductions from $1,000,000 to $500,000 on debt for newly purchased homes.  
 

• Rehab credit gets demolished. Those old buildings may stay old a while longer. The 
bill would repeal the rehabilitation tax credit, which could lead to a glut of older 
buildings too expensive to rehabilitate for modern use. 
 

• Tax-exempt financing evaporates. The bill eliminates so-called “private activity” 
bonds, which pay tax-exempt interest and can be used under current law to finance 
affordable housing and infrastructure projects. 

 
4- So What Should You Do?  

Tax reform in 2017 is not impossible, but it is a long shot. Do not do anything now that you 
would regret if tax reform does not happen this year. Everything mentioned above is subject to 
change and may never become law at all. If you enjoy roller coasters, hang on and enjoy the ride.  

Have more questions? D&S is here to help! 

The D&S Tax Practice Group is closely monitoring these developments. If you have any 
questions about the current state of tax reform, please reach out to a member of our Tax Practice 
Group. 

 Stephen Land (Chair of D&S Tax Practice) – sland@dsllp.com – 212-692-5991 

 Jessica Millett (Partner) – jmillett@dsllp.com – 212-692-5988 

Geoff Ward (Tax Associate) – gward@dsllp.com – 212-692-5545 

Leah Li (Tax Associate) – lli@dsllp.com – 212-692-5980 
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